
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT IMPORTANT DECISIONS 399 

elevation of the tracks upon the railroad's right of way, the complainant 
claimed an easement of a longitudinal right of way obtained by user alongside 
the railroad tracks. Held, that such an easement, being inconsistent with its 
proper use by the railroad company, will not be presumed from mere user. 
Johnson v. Philadelphia B. & W. R. Co. (1905), — Del.— , 62 Atl. Rep. 86. 

An easement may be acquired by prescription across the railroad right 
of way. Hardy v. Alabama & V. Ry. Co., 73 Miss. 719, 722; 19 So. 661; 
Gay et al. v. Boston & A. R. R. Co., 141 Mass. 407, 408; 6 N. E. 236; Turner 
v. Pitchburg R. Co., 145 Mass. 433, 435; 14 N. E. 627. But, as was said in 
this case, a right to use a railroad's right of way longitudinally is totally 
different, and the law is clearly with the Delaware court in denying the 
existence of such an easement. Several reasons have been given by the 
courts in arriving at a like conclusion, the one given in this case being that 
such use of the track cannot be consistent nor subordinate to the use by the 
railroad. Again it has been denied that the railroads have any right to grant 
or create such an easement, and therefore that a grant cannot be presumed. 
Sapp et ux. v. Northern Central Ry. Co., 51 Md. 115, 124. It seems to be 
immaterial whether the railroad company owns the right of way in fee or 
has merely an easement. The power to grant such an easement would be 
subversive of the very purposes for which railroad charters are granted. 
Sapp et ux. v. Ry. Co., supra. In the case of abutters on city streets in which 
the railroad tracks are laid, however, the abutting owner has, whether he 
owns the fee or not, a right of ingress and egress, constituting an "easement 
of access" to his premises. Elisabethtown, etc. R. Co. v. Combs, 10 Bush 
(Ky.) 382, 19 Am. Rep. 67; Elliott on Railroads, § 1085. In the case at bar, 
however, the complainant failed to show that the railroad's right of way was 
a public highway. 

Evidence— Instruction to Jury — Circumstantial Evidence. — Where, in 
a trial for murder, an instruction was asked for, that each link in the chain 
of circumstances should be established to the entire satisfaction of the jury, 
held, no error to refuse such instruction. State v. Blydenburgh (1905), — 
la—, 104 N. W. Rep. 1015. 

No cases are cited and there is a strong dissenting opinion with many 
citations. In State v. Hayden, 45 la. 11, it was held that the jury need not 
be satisfied beyond reasonable doubt of every link in the chain of circum- 
stances necessary to establish guilt, that it is a reasonable doubt of guilt aris- 
ing from a consideration of all the evidence in the case which entitles the 
defendant to an acquittal. This case seems to have been overruled in State 
v. Cohen, 108 la. 208, as indicated in the dissenting opinion in the main case. 
It has been held that it is not necessary that the jury be instructed that they 
must be satisfied beyond a reasonable doubt of each link in the chain of 
circumstances relied upon to establish defendant's guilt. Bressler v. People, 
117 111. 422. But the contrary has been held in many cases. Graves v. People, 
18 Col. 170; People v. Aiken, 66 Mich. 460; Marion v. State, 16 Neb. 349. It 
would seem in the main case that the dissenting opinion is the better law. 
It is very probable that the court being satisfied that the defendant was guilty 
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of an atrocious crime and should be punished, laid down a rule that they 
themselves would not follow in the future. 

Evidence — Irregularities Affecting Jurors' Deliberations.— Certain 
models, which had not been received in evidence, were discovered in the 
hands of the jurors after they had retired to consider their verdict. There- 
upon the court admonished them. The defendant excepted to the action 
of the 1 court in not. discharging them, and after verdict moved to set it aside. 
The court then took testimony and found that the jury had agreed upon a 
verdict for the plaintiff before the models got into their possession, and over- 
ruled the motion to set aside the verdict, Held, no error. Lewes v. John 
Crane & Sons (1905), — Vt. — , 62 Atl. Rep. 60. 

Paradoxically the case is chiefly interesting for what it does not disclose. 
It does not inform us whether the models were introduced through some 
mistake, or by the act of the plaintiff or his attorneys. It will be seen that 
this is of vital importance. The general rule is that papers, etc., which have 
been put in evidence, may be taken to the jury room, at the discretion of the 
trial judge. First Presbyterian Church of Beaufort v. Elliott, 65 S. C. 251, 
43 S. E. 674; Cavenaugh v. Buehler, 120 Pa. 441. But even this rule is not 
universal. Hewitt v. R. R., 67 Mich, 61 ; Williams v. Thomas, 78 N. C. 47. 
It can be laid down as a general rule that things not put in evidence cannot 
be taken to the jury room, and even when taken by mistake this will be 
ground for setting aside the verdict. Railroad v. Lee, 95 Tenn. 388 ; Faver v. 
Bowers, — Texas — , 33 S. W. 131; Clark v. Whitaker, 18 Conn. 543, 46 
Am. Dec. 337; unless it is clear that the losing party was not prejudiced, 
when some courts will refuse to disturb it. Town v. Carter, 21 Vt. 515 ; 
Winslow v. Campbell, 46 Vt. 246. But there has heretofore been a hard and 
fast rule adopted apparently by all courts that where the attempt to thus 
influence the jury has been made by the prevailing party the verdict will be 
set aside, notwithstanding the fact that the trial judge is satisfied that no 
prejudice has in fact resulted. Thompson and Merriam on Juries, §348; 
12 Am. & Eng. Encyc. Law 605 and cases cited. As said in Clark v. Whit- 
aker, 18 Conn. 54s : "The mistake and absence of evil design on the part 
of the prevailing party can avail nothing. That which is found to be true 
in this case may be doubtful in the next case, and certainly a door will be 
opened for evil practices. The jury cannot be guarded with too much 
vigilance." 

Fraud — Concealed Defects in Manufactured Article. — Where a manu- 
facturer of a land-roller constructed the tongue of cross-grained wood, with 
a knot in it and a knothole, and plugged up the hole and by the use of paint 
and putty concealed the defects, Held, that he will be liable, in an action for 
fraud and deceit, for damages for injuries sustained in consequence of such 
defects by a person who had bought the machine from a local merchant. 
Kuelling v. Roderick Lean Manufacturing Company (1905), — N. Y. — , 75 
N. E. Rep. 1008. 

This case, tried first upon the theory of negligence and now reviewed, 
after a second trial, with respect to the question of fraud in the manufac- 



